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A victim’s right to say stop at any point in a sexual assault was preserved by Maryland’s highest court, the Maryland Court of Appeals (“high court”) on April 16, 2008.  The case was closely followed by many sexual assault awareness groups, legal organizations and women interested to see whether the high court would interpret state law to deny a woman the lawful ability to withdraw her consent after a sexual activity was initiated.

The case, Baby v. Maryland, focused on whether the victim was legally entitled to withdraw consent after penetration occurred.   The first ruling was that once a woman said yes and began sex, if the woman then changed her mind and told the man to stop, and if he continued by force, it was not rape.  
The Baby jury asked: “If a female consents to sex initially and, during the course of the sex act to which she consented, for whatever reason, she changes her mind…does the result constitute rape?”  This case is important to consenting adults because it determined whether a person who initially consents to sex but changes his or her mind during sex forfeits the ability to say “No, stop!”  The answer must be that a woman or a man always has the right to say “No.”  
Maryland’s Court of Special Appeals (“intermediate court”), an intermediate appellate court, ignored a woman’s right to say “No.”  The intermediate court favored English common law and a twisted interpretation of Maryland 1980 case law.  In October 2006, the intermediate court first issued its startlingly archaic opinion, stating that if a woman “consents [to sexual intercourse] prior to penetration and withdraws the consent following penetration, there is no rape.”  
Ignoring centuries of progress in rape law, equal rights and cultural norms, the intermediate court denied Maryland women the opportunity to recant consent.  The 1980 Maryland case cited by the court did not even face the same consent withdrawal after penetration issue.  Rather, that case said in dictum, almost as an afterthought, that “ordinarily” there would be no rape if a woman withdrew her consent after penetration.  Though that 1980 opinion is devastatingly harsh, that the Maryland Court of Special Appeals would apply the sharp edge of “ordinarily” to deny a woman the right to withdraw her consent is outright appalling and offensive.
Even more offensive was the standard upon which the intermediate court found appropriate to base its decision.  The court harkened back to the time when rape was a crime against a virgin’s father as property-owner.  The theory goes that, once a virgin is violated by penetration, her “value” diminishes so greatly that whether intercourse ceases matters not, irreparable damage has been done.  That any court of the United States, in the twenty-first century, could rely on this property-based, abhorrent and disgusting standard when applying rape law is almost unbelievable.
Maryland’s high court severely criticized the intermediate court’s reliance on the property-based approach to rape law.  Digging deeply into the history of English common law, the high court went out of its way to point out that as long ago as Henry III’s reign, English common law of rape had evolved to encompass the idea that even a non-virgin could be a victim of rape.  The court went on to write thoroughly on the history of withdrawal of consent in state rape law around the country.  

The Maryland Court of Appeals agreed that the “ordinarily” phrase, relied upon so heavily by the intermediate appellate court, was a collateral statement and dicta from a case that failed to deal with the same issue and has no precedential value in Maryland law.  The intermediate court improperly relied on the 1980 Maryland case.  
Though the high court dismissed reliance upon the “ordinarily” statement, it was only by a 4-3 margin.  However, even those justices who felt the “ordinarily” statement was law agreed they would have voted to overrule that law.  Thus, the judgment on the issue of consent withdrawal after penetration was essentially decided unanimously.   
The court affirmatively interpreted Maryland law to find that “a woman may withdraw consent for vaginal intercourse after penetration has occurred and that, after consent has been withdrawn, the continuation of vaginal intercourse by force or the threat of force may constitute rape.”   
